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IN THE DISTRICT COURT OF IOWA IN AND FOR POLK COUNTY

ELAINE GAUDEN,
Case No: LACL155784
Plaintiff,
VS. STATEMENT OF THE CASE, JURY
INSTRUCTIONS AND VERDICT
HY-VEE INC FORM
Defendants.
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o

Members of the Jury: ;—,‘ :\3
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Elaine Gauden is the Plaintiff in this case. This case involves an incident that occurred on Jun

e 30,

2021, in the parking lot of the Hy-Vee located at 1025 N. Quincy Avenue, Wapello County. Jowa.
The plaintiff claims that she sustained injuries as a result of a fall caused by the negligence of the

defendant Hy-Vee. The defendant Hy-Vee denies negligence and that whatever injuries Ms.
Gauden suffered were a result of her own fault. Your job as jurors in this trial is to determine

whether defendant Hy-Vee was negligent or if the plaintiff Elaine Gauden was at fault for her
injuries.

Do not consider this summary as proof of any claim. Decide the facts from the evidence and apply
the law, which I will now give you.
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INSTRUCTION NO. _{

My duty is to tell you what the law is. Your duty is to accept and apply this law.

You must consider all of the instructions together because no one instruction includes all of the

applicable law.

The order in which I give these instructions is not important. Your duty is to decide all fact
questions. Do not be influenced by any personal likes or dislikes, sympathy, bias, prejudices or

emotions.
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INSTRUCTION NO. 7_

Whenever a party must prove something, they must do so by the preponderance of the evidence.

Preponderance of the evidence is evidence that is more convincing than opposing evidence.
Preponderance of the evidence does not depend upon the number of witnesses testifying on one

side or the other.
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INSTRUCTION NO. ;
You shall base your verdict only upon the evidence and these instructions. Evidence is:
1. Testimony in person or by deposition.
2. Exhibits received by the court.
3. Stipulations which are agreements between the attorneys.

4. Any other matter admitted (e.g. answers to interrogatories, matters which judicial notice was
taken, and etc.).

Evidence may be direct or circumstantial. The weight to be given any evidence is for you to
decide. ' -

Sometimes, during a trial, references are made to pre-trial statements and reports, witnesses'
depositions, or other miscellaneous items. Only those things formally offered and received by the
court are available to you during your deliberations. Documents or items read from or referred to

which were not offered and received into evidence, are not available to you.

The following are not evidence:

1. Statements, arguments, questions and comments by the lawyers.
2. Objections and rulings on objections.

3. Any testimony I told you to disregard.

4. Anything you saw or heard about this case outside the courtroom.
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INSTRUCTION NO. Qf |

Certain Testimony has been read into evidence from a deposition. A deposition is testimony

taken under oath before the trial and preserved by video. Consider that testimony as if it had been

given in court.
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" INSTRUCTIONNO. )
You will decide the facts from the evidence. Consider the evidence using your observations,

common sense and‘experience. You must try to reconcile any conflicts in the evidence; but, if

you cannot, you will accept the evidence you find more believable.

In determining the facts, you may have to decide what testimony you believe. You may believe

all, part or none of any witnesses' testimony.

There are many factors which yoﬁ m_éy consider in deciding what testimony to believe, for

example:
1. Whether the testimony is reasonable and consistent with other evidence you believe:;

2. The witnesses' appearance, conduct,'ag'e, intelligence, memory and knowledge of the facts;

and,

3. The witnesses' interest in the trial, their motive, candor, bias and prejudice.
: .‘ Prej
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: INSTRUCTION NO. é

You have heard testrmony from persons descrlbed as experts Persons who have become experts'
in a field because of their education and expenence may give thelr opmlon on matters in that

field and the reasons for their opmlon

Consider expert testlmony Just 11ke any other te:.t1mony You may accept it or reject it. You may
give it as much werght as you thmk it deserves con51der1ng the witness' education and

experience, the reasons given for the opinion, and all the other evidence in the case.
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INSTRUCTION NO. 2
The fact that Hy_-Vée' isa cdrporation should not affect your decision. All persons are

equal before thé law, and corporatioﬁs_, whether they are large or small, are entitled to

the same fair and conscientious consideration by you as any other person
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'INSTRUCTION NO. 2

Upon retiring yoo.s'hall ‘selecf a foremé.n or forewornan Tt will be his or her duty to see
discussion is carrled on in an orderly fashlon the i 1ssues are fully and freely discussed, and each

juror is glven an Opportunlty to express his or her views.

Your attltude at the begmrung of your dehberatlons 18 1mportant It isnot a good idea for you to
take a posmon before thoroughly drscussmg the case with the othier j _]llI‘OI‘S If you do this,
individual prlde may become 1nvolved and you may later he51tate to change an announced
posmon even 1f shown it may be mcorrect Remember you are not partisans or advocates, but are

judges - Judges of the facts. Your sole interest is to find the truth and do justice.
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INSTRUCTION NO. ? i

Dunng the tnal you have been alIowed to take notes. You may take these w1th you to the jury

ro0m to use 1n your dehberauons Remember these are notes and not evidence. Generally, they“
reflect the recollectlon or 1mpressmns of the evidence as v1ewed by the person taking them and
may be maccu_rate or mcomplete T

Upon reachlng a verdlct Ieave the notes in the Jury room and they will be destroyed.

s .10‘.
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INSTRUCTION\IO / O

If Plamtlff h}laine Gau.den: is je'ntitled to recover darnages, it 1s your duty to determine the
amount. In domg 50, you shall con31der the tollowmg items: - |

Past Medtcal Expenses The reasonable value of necessary hospltal charges, doctor
_charges, prescrtptt_ons, a_nd any othet nxedl_cal sel"wces. from the date of injury to the

‘ present time. | | L | - :
_‘ Phys:cal and Mem‘al Pam and Sujfermg and Scarrmg damages Gmst and
: future):' Physwal and me'ntal pain and suffenng and dtsﬁgurement from the date
of 1nJury to the ptesent t1me and the present value of future phys1caI and mental
‘pa‘m and sufferlng Physwal pam and suffenng may 1nclude but is not limited to
bodtly sufferlng d1scomfort and scarrmg ‘Mental patn and sufferlng may include,
o _but_ ulS ot hr_mted to? : ‘mental angulsh, dt_sappelntment, worty, fnght_. anxiety,
jhunti:liat‘io‘n, elnbattassn]ent; etnotienal disttess-,- scarnng, ot loss of enjoyment 4

hfe

1 Lass of full mmd and body damages (past and future) Loss of function of the
mtnd and/or body from the date of mjury to the present time and the present value .
7 _ef future _Ioss of funcnon o_f the nnnd and/or bedy. Loss of mind and/or body is the

~ ‘inability of apartlcular part gf the mind, body to.function ina no_t'mal manner.

‘ The arnount you assess for past pa1n and suffermg and scarring, future paln and suffeung
and scarrlng, past loss of full mmd and body, and future loss of full mmd and body cannot be
‘measured by any exact or mathemattcal standard You must use your sound Judgment based upon

an 1mpart1al c0n31derat10n of the ewdence Your Judgment must not be exerc1sed arbltranly, or out

BN
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of sympathy or prejudice for or agatnst the parties. The amount you assess for any item of damage
must not exceed the amount caused by a party as proved by the ev1dence

A party cannot recover dupt1cate damages Do not allow amounts awarded under one 1tern of
damage to be 1ncluded in any amount awarded under another item of damage.

The am'oun_ts, if any, you _ﬁnd for each of the above items, _will.be used to answer the verdict
form. @ e Sl A ; ' = ‘ ;

g
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INSTRUCTION NO l

In determlmng the reasonable cost of necessary hosp1tal charges Doctor S appomtments

prescriptions, surgery, physwal therapy, and other servmes from the date of i injury to the present

time, you may con51der $33 124. 27

i
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~ INSTRUCTION NO. [ 2 |
Loss of Full Mind and Body —Past is the Loss of Finktion of the mind and body from the date of

injury to the | present time. Loss of mmd and body is the 1nab111ty of a particular part of the mind "

or body to functlon ina normal manner.

£
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" INSTRUCTION NO. / 5
Physu:aI pam and suffenng may mclude but is not limited to, bodlly suffermg, dlscomfort and

scarring.

Mental pam and suffermg and scamng may mclude but is not l1m1ted to, mental anguish,
dlsappomtment worry, fnght anx1ety hunuhatmn embarraqsment emotional distress, scarring,

or loss of enjoyment of hfe

15
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INSTRUCTION NO Z

Physwal And Mental Paln and Suffermg F uture The present value of future physwal and

mental pam and suffenng

R |
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kil A"I[\_I.S_"'J"RUCTIQNNO. /_S_ '

Future damages must be reduced to present value. "Present va]ue is a sum of money paid now in
advance wh1ch together w1th mterest earned ata reasonable rate of retum will eompensate the

plalntlff for future Iosses

oy
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INSTRUCTION NO. [

A Standard Mortahty Table 1ndlcates the normal life expectancy of people who are the same age
as Elaine Gauden 1s 12 49 years The statlstlcs from a Standard Mortality Table are not '
concluswe You may use thlS 1nformat10n together with all the other evidence, about Elame

Gauden’s health, hablts, occupatlon,‘ap.d lifestyle, when deciding i 1ssue_s of future damages.




E-FILED: . - 05771 LACL155784- 2024 OCT 09 02:43PM  POLK
ol CLERK OF DISTRICT COURT Page 19 of 30

INSTRUCTION No. _Q

Quotlent Verdtct In arrlvmg atan 1tem of damage you cannot amve ata figure by takmg down
the estlmate of each _]U.!'OI' as to an 1tem of damage, and agreelng in advance that the average of

those estlmates shall be your 1tem of damage '

[
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Id\TSTRUCTION NO. Z ¢

You have recelved ev1dence of Amerlcan Somety for Testmg and Materlals (ASTM) F1637 17
“Standard Pract1ce for Safe Walkmg Surfaces as well as ev1dence of the City of Ottumwa
ordmances and codes Such ewdence 1s relevant and you should consxder it, but it is not

'concluswe proof

ke 20
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3 INSTRUCTION NO. E

The pla1nt1ff must prove all of the followmg proposmons
i The defendant knéw or in ‘the exercise of reasonable care shou]d have known of a
' condltlon on the prennses and that it involved an unreasonable risk of 1njury toa

et S B 5 person in the p]alntlff‘s posmon

: 2. % The defendant knew or m the exerc1se of reasonable care should have
known : .l
o 8 , the plam‘nff would not dlscover the cond1t10n or -
" b, the plaintiff would not realize the condmon presented an
' unreasonable risk of injury, or |
c ‘the plamtlf“f would not protect herself from the condition.

3. The defendant was neghgent in falhng to mamtaln a parkmg lotina reasonable
manner. :

4. The neghgence was a cause of the plamnffs darnage |
5. The nature and extent of damage

If the plamtlff has falled to prove any of these pr0posn:10ns the plamtlff is not entitled to damages.
If the plalntlff has proved all of these propos1t10ns, the plalntlff is entitled to damages in some

amount.
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' INSTRUCTION No;}()

Hy—V‘eé, Ei_s the .(_).\;\.rinélj_ cﬁ’ the prérhisgafs and _is'p'resun‘lAed to_-kn.c:n_‘;v. 4l conditions on the prenﬁses
fhat are bausejdfo-;r'. createdby thelremployees, c';us‘\.t'()rﬁérs-', Qi"-tirzné 1tself Hy-Veé is not
responsiblé foranmjury suffefre‘a by:‘z‘izf)e.rsoﬁ on .thflb preniisés -{vhich'resultéd frém a condition of
which‘theOWr.l?:f had n'oi knoy;/iedg'e, unless “th“? lc'pﬁdi_ti_onéxistéd for a 'lolrig- enough time that in _

the exercise of reasonable care the owﬁer should have known about it.

23,
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' INSTRUCTION NO. £
"Neghgence" iﬁeans fallure to use ordlnary care Ordmary care is the care which a reasonably
careful person would use under similar circumstances. "Neghgence is domo something a
reasonably careful person would not do under similar 01rcumstances or fazlmg to do somethmg, a

reasonably careful person would do under 31m11ar c1rcumstances
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INSTRUCTION NO. ZZ

Damages may be the fault of more than one person In comparmg fault you should con51der all _
of the surroundmg cucumstances as shown by the ev1dence together w1th the conduct of
pIamtlff and defendant and the extent of the causal relatton between their conduct and the
damages clatmed You should then determme what percentage if any, each person S fault

contributed to the damages
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INSTRUCTION NO 2 5

Aﬂer you have compared the conduct of all partles if you find plamtlff was at fault and -
plaintiff’s fault was more than 50% of the total fault, plaintiff cannot recover damages _-
However if s you find p1a1nt1ff s fault was 50% or less of the total fault then I will reduce the total
damages by the percentage of plamtlft‘s fault A | :
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INSTRUCTION NO. 21_;{ -

Defendant clalms plalntlff was at fault by falllng to keep a proper lookout. Defendant must
prové both of the followmg pr0p031t10ns ' o : "

1. Plarntrff was at fault by fa111ng to keep a proper lookout

2 Plamtlff s fault was a cause of plarntrff S damage ‘
If defendant has falled to prove elther of these proposrtlons defendant has not proved its defense.
If defendant has proved both of these proposmons then you will a531gn a percentag,e of fault
against plamtlff and melude plamtlff 5 fault in the total percentage of fault found by you -

answermg the specral verdrcts

%
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INSTRUCTION NO. EZ E

“Proper lookout" is the lookout a reasonable person would keep in the same or similar situation.
It means more than looklng and seelng It 1nc1udes belng aware of one's movements in relatton'

‘to thlngs seen or that could haw e been seen in the exércise of ordmary care.

27



'E.~FIL.ED: S 05771 LACL155784 2024 OCT 09 02:43 PM POLK
e LR CLERK OF DISTRICT COURT _' "Page 28 of 3Q

INSTRUCTION NO %

The mere fact an acc1dent occurred ora party was mjured does not mean a party was neghgentQ

28
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IN STRUCTION NOZ 2

A defendant is not l1ab1e fori 1nJu1'1es or damages caused by a condlnon that is known or obv1ous
toa person in plalntlff S posmon unless defendant should ant1c1pate the harrn despite such_
knowledge or obv1ousness _ ‘ . s :

A condition is "known" if one is aware or’ conscmus of i 1ts exxstence and of the nsk of

harm it presents ‘ i ' :

A condmon is obv1ous when both the cond1t10n and rlsk of harm are apparent to and

would be recogmzed by a reasonable person in the posmon of visitor, exerc1smg

ordinary perceptton 1ntelhgence and Judgment

.:-29—
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INSTRUCTION NO. %/

[ am giving you one verdict form and 31x questlons If you alI agree to the answers to the_
questions, the verd;cp will be slgnedﬂby the person yo_u seleeted to serve as foreperson.

br

After dehberatmg for 51x hours from/ o'clockq,m , excluding meals or recesses outside
your jury room then itis necessary that only seven of you agree upon the verd1ct In that

case the verd1ct must be s1gned by all seven JUI‘OI‘S who are m agreement

When you have agreed upon a verdlct and approprlately 51gned it, mform the judicial

assistant.

Dated n --da:y of October2024

;r,,i%f/ / M/f/“)

7T
SCOTTD ROSENBERG Ju

Fifth Judicial District of Io _
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